Report identifying good practices in the field of violence against women in the light of the Council of Europe Convention on preventing and combating violence against women and domestic violence (Istanbul Convention)

Content of the Report: Information on good practices relating to the following articles of the Istanbul Convention:

· Article 39: forced abortion and forced sterilization;

· Article 42: crimes of ”honour”;

· Article 48: prohibition of mandatory alternative dispute resolution  processes or sentencing ;

· Article 55: ex parte and ex officio proceedings;

· Article 57: legal aid;

· Article 59: residence status.

Handbook Part II

Final Draft 
Prepared by: WAVE office
Authors: Rosa Logar, Vanessa Depeyre

Prepared for the Secretary General of Parliamentary Assembly of the Council of Europe
Vienna, 22 May 2015
Article 39: forced abortion and forced sterilisation 
1.  Text of the article
Article 39 – Forced abortion and forced sterilisation

Parties shall take the necessary legislative or other measures to ensure that the following intentional conducts are criminalised:

a. performing an abortion on a woman without her prior and informed consent 

b. performing surgery which has the purpose or effect of terminating a woman’s capacity to naturally reproduce without her prior and informed consent or understanding of the procedure.

2. Aim(s) of the article and considerations for implementation 

Forced abortion 
This article criminalizes the act of forced abortion. The term forced abortion refers in the convention to the act of intentional termination of pregnancy without prior and informed consent. All the procedures that result in the expulsion of all the products of conception are covered by this Convention. 
Forced sterilisation

Sub-paragraph b criminalizes the forced sterilisation of women and girls. The sterilisation means here a surgery which has as purpose or effect of ending the capacity of a woman or a girl to naturally reproduce. This sterilisation is forced if it’s done without the prior and informed consent of the woman or the girl.  All the procedure which results in the loss of the ability to naturally reproduce is cover by the Convention. This article is in line with standards set in the Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine (ETS No.164). 

Respect of women’s reproductive rights
This article recognize the importance of respecting women’s reproductive rights by allowing women to freely decide on their reproduction and by ensuring their access to appropriate information on natural reproduction and family planning. The Convention does not aim at criminalising  any medical interventions or surgical procedures which are carried out, for example, with the purpose of assisting a woman by saving her life or for assisting a woman who lacks capacity to consent.
3. Current situation  in the field 

The Convention on the Rights of Persons with disabilities
 of the United Nations in its article 12 §4 recognize that persons with disabilities enjoy legal capacity on an equal basic with the others in all aspects of life. This same convention recognized in its article 3 the freedom of the persons with disabilities to make their own choices.  
4. Good practice example(s)

Good practice example Ireland - Act on sexual and reproductive health 

The Act on Counselling and Education on Sexual and Reproductive Health and Abortion and Sterilization no. 25/1975, authorized abortion under certain circumstances but the consent of the mother is always needed. The Sterilisation may be performed if the applicant is over 25 years old and give her consent to the procedure. If the woman is under 25 some specific requirements are needed including her informed consent. If the applicant is no able permanently due to mental illness or disorders the consequences of the action the consent of the legal guardian is needed to performed to the sterilization
. 
Good practice example UK-Law case on forced abortion 

On the 11th of January 2013, the family division of High Court of Justice refused the forced abortion of a woman with mental disabilities. The court refused the demand to proceed to abortion by the medical staff without her consent.  The court recognized her capacity and her right to take her own decision about her pregnancy. 
Article 42: Unacceptable justification for crimes, including crimes committed in the name of so-called “honour”
1. Text of the article
Article 42- Unacceptable justifications for crimes, including crimes committed in the name of so‐called “honour”

1. Parties shall take the necessary legislative and other measures to ensure that in criminal proceeding initiated following the commission of any of the acts of violence covered by the scope of this Convention, culture, custom, religion, tradition or so – called “honour” shall not be regarded as justification for such acts. This covers in particular, claims that the victim has transgressed cultural, religious, social or traditional norms or customs of appropriate behaviour. 
2. Parties shall take the necessary legislative or other measures to ensure that incitement by any person of a child to commit any of the acts referred to in paragraph 1 shall not diminish the criminal liability of that person for the acts committed

2. Aim(s) of the article and considerations for implementation 

This article aims to ensure that the acts covered by the Convention cannot be justified by the culture, custom, religion, tradition or so called “honour”.   So the national criminal law and criminal procedural law should not allow these justifications. Moreover, the Parties to the Convention should ensure that the personal convictions of the actors of the judicial system do not lead to interpretations of the law that amount to a justification on any of the above-mentioned grounds. 
The paragraph 2 set up the criminal liability of the instigator(s) of such crimes in order to avoid gaps in criminal liability. 

The aim of this article to ensure that nobody under the jurisdiction of the courts of one of the Parties to this Convention will be allowed to justify the commission of a criminal offence such as violence against women by his or her beliefs, culture, religion or other form of personal reason. 

It is important to note, that article 42 does not only refer to so called “honour crimes”, but to all kind of justifications by the culture, custom, religion or tradition. 

Justifications are often connected to specific cultures, which are classified as “foreign” or “other”, while justifications rooted in one’s own culture are more difficult to detect because of their seeming “normality”. To give an example: in many countries in Europe “jealousy” is used to justify crime. Violent acts against women and even the killing of women are named as “crimes of passion”.

Violence is especially justified if the victim has (seemingly or really) transgressed  gender norms for instance by  unfaithful behaviour. 

Article 42 requires that all unacceptable justifications for crimes are addressed and prevented. 
3. Current situation  in the field 

Most activities to address the problem of unacceptable justifications for crime have been carried in the area of so called “honour crimes”: 

The Council of Europe in the recommendation of the Committee of ministers to members States of the 30th of April 2002 on the protection of Violence against Women
 recommends to the member states to take all the measure to prevent “killing in the name of honour” including campaigns targeting population groups and professionals in contact with victims of violence against women.  The member States should also penalise all forms of VAW and children committed in accordance with the custom if “killings in the name of honour” and penalise anyone having deliberately participated in, facilitated is encouraged a “killing in the name of honour” 

The Council of Europe also established a separate resolution on the issue of the so-called “honour crimes”
. This resolution is the Resolution 1327(2003) of the Parliamentary Assembly of the Council of Europe. In this resolution the Council of Europe calls the member States to ensure the effective investigation and prosecution of the so-called “honour crimes. It calls the member States to take the measure to implement the law related to these crimes. 

The European Commission ” Feasibility study to assess the possibilities, opportunities and needs to standardise national legislation on violence against women, violence against children and sexual orientation violence”
 states that only 5 countries of the European Union (Germany, Denmark, Netherland, Sweden and UK) have laws on honour-based Violence. In addition, all these countries and Belgium and Finland have policies related to the thematic. 

In Germany, Netherlands, Sweden and UK violence against women accomplished in the name of honour is an aggravating factor. 

Honour based violence is part of the Action Plan of Finland, Germany, Netherlands, Serbia, and Sweden. 

The Analytical study of the results of the 4th round of monitoring the implementation of Recommendation Rec(2002)5 on the protection of women against violence in council of Europe members states, reports 21 states which have a policy addressing the issue of killings in the name of honour in 2013. In addition, the figure 2 shows that despite an increase since the precedent round of monitoring, less than half of the reporting member states have a national policy regarding FGM, forced marriage or killings in the name of honour. Albania, Andorra, Belgium, Denmark, Germany, Monaco, Netherlands, Sweden and Macedonia and UK have killings in the name of honour addressed in national policy
.

As pointed out in the beginning of this section, justifications of crime are not only related to so called honor crimes. They can concern   other kind of prejudices and  wrong assumption about the “culture” or behaviour of a perpetrator or victim.  Such “harmful practises” are not uncommon  in our societies and also in our institutions. They are major obstacles to justice, can jeopardize the safety of certain groups of victims and cause secondary traumatisation.  

To give an   example:  in the CEDAW femicide case Gökce v. Austria
, the  Austrian authorities justified their failure to arrest the perpetrator by defining his threats to kill Sahide as a “harsh statements resulting from his background”. 
 They referred to the perpetrators migrant background and suggested that such type of threat is “normal” in his culture and might at best be harsh but not illegal. In this way, an assumed cultural background is used to qualify an act that is punishable by law, double standards are introduced (threats in that culture have to be judged differently to threats in the ‘Austrian’ culture), and the victim is denied protection from what according to such reasoning ceases to be a threat. 
Such justifications of crimes are concerning and potentially dangerous for victims; they can easily lead to harm and to the violation of the obligation to exercise due diligence to actively prevent violence against women and protect victims as required in Article 5 of the Convention. They also lead to secondary victimisation of victims in legal procedures. 

State parties need to take effective measures to ensure a due diligence approach and to hold state actors not complying with it, accountable.  The European Court of Human Rights has, in recent years, dealt with several cases concerning the failure of exercising due diligence in protecting victims. 

In order to implement § 42 of the Convention, measures in conjunction with Article 5, para 1 on state obligations and due diligence need to be taken. Article 5.1. reads: “Parties shall refrain from engaging in any act of violence against women and ensure that state authorities, officials, agents, institutions and other actors acting on behalf of the state act in conformity with this obligation.” 

Implementing § 42 also requires measures on prevention, such as awareness raising (Article 13) and training (Article 15). In the explanatory report of the Convention on training the avoidance of secondary victimisation is explicitly mentioned as a goal (concerning training see also the Handbook part I, training of professionals). 

It would be important to elaborate more implementation measures on Article 5.1 in conjunction with article 42. This is also a field in which more qualitative research is needed, in order to investigate harmful practises in institutions, to analyse their root causes and to decelope measures to change

such mechanism and to prevent them from undermining the protection of victims and the rule of law. WAVE would be interested in supporting an contributing to any such initiative. 

4. Good practice example(s)

Good practice example Turkey – Reform of the penal law

In 2004, the Turkish Penal Code have been largely reformed thanks to the extensive work of the women’s movement in the country for the integration of a gender perspective in the code. One of the reforms was to delete the provision that organize a reduction of sentence in case of “honour” killing. Before the reform the femicide committed in name of “honour” benefited of a reduction of sentence, which is not the case anymore since the reform. The Crime of Honour can now be punished of life sentence. Three major changes have made to the code concerning the so-called crime of “honour”. The first one concerned the article 29 which was used to reduce the sentence of the perpetrator of honour-based violence based on the fact that the violation of the man’s honour is a justification of murder. The second amendment concerned the article 82 on aggravated homicide which was changed to include a clause concerning the motivation of custom.  Now the motivation of custom to commit on homicide is an aggravated circumstances
. Finally the article 462 of the Penal Code of Turkey, which previously granted sentence reductions to a person killing or wounding a family member who had committed adultery, was deleted
 
Good practice example Netherlands - Special focus on honour-related violence in policy 
In 2007, the government specified ‘honour-related violence’ as one of the priorities in its policy in the field of safety, stability and respect. One of the main priority of the policy is the safety of the victims of honour-related violence when this one is reported. To reach this objective the government has established the interdepartmental honour-relate coordinated by the Minister of Justice. The programme encompasses three joint projects which aim to promote the further development of public prevention (in association with local and national migrant and refugee organisations), to make it easier for the competent authorities to identify honour-related violence, to provide adequate help and care for victims and to prosecute the perpetrators. In each of the projects, pilot schemes are underway to develop specific methods and instruments to combat honour-related violence.

Good practice example Belgium - National action plan section on so called honour related violence 
The Section II B of the National action plan 2010-2014 of Belgium is dedicated to the so-called honour-related violence. Under this section, 5 measures have to been implemented to develop knowledge and improve understanding of the problem. An extra measure aims to continue to develop a concerted approach between the federal Government, the communities and the regions with the view to preventing, restricting and repressing honour-related violence
. 
Good practice example Italian – Law case 
The Italian court of Cassation in its Sentence No. 37352/2007, refuses to reduce the sentence of a husband guilty of Femicide on this wife because the justification of “honour” is not applicable
. 

Summary:

Good practice example on how to eliminate all forms of justifications of violence against women and other harmful institutional practices
Such practices can include: justification of violence, wrong perceptions and assumtions regarding “other” cultures, victims blaming, minimalisation of violence, stigmatisation of victims and perpetrators, and other harmful mechanism. 

To find good practice one would have to do more in-depth searches and to look at guidelines of institutions, training curricula and qualitative research. As stated, WAVE would be happy to contribute to more searches. 

Also, more comparable research is urgently needed in this field in Europe. 

As parliaments will have an important role in monitoring the implementation of the Convention, the question and mechanism of due diligence and accountability might be an important field for the work and role of parliaments.  

Article 48: Prohibition of mandatory alternative dispute resolution processes

or sentencing

1. Text of the article
Article 48 - prohibition of mandatory alternative dispute resolution processes or sentencing

1. Parties shall take the necessary legislative or other measures to prohibit mandatory alternative dispute resolution processes, including mediation and conciliation in relation to all forms of violence covered by the scope of this Convention

2. Parties shall take the necessary legislative or other measures to ensure that if the payment of a fine is ordered due account shall be taken of the ability of the perpetrator to assume his or her financial obligations towards the victim. 

2. Aim(s) of the article and considerations for implementation 

Alternative dispute resolution 
Many members States of the Council of Europe have provisions for alternative dispute resolution and mediation in criminal and civil law.  The Convention does not deny the importance and positive effects of such mechanism for a modern justice system. It only calls for caution when such mechanisms are applied in the field of violence against women and domestic violence, because of the negative effects such methods can have on the empowerment and safety of victim, particularly  if they are mandatory. 

As the Explanatory report points out, victim of violence can never enter the alternative disput resolution process on an equal level with the perpetrator, and the danger is great that the process will have negative effects on the victim.

The explanatory report also calls attention to another issue, namely that the application of mediation in penal law should not lead to a “re-privatisation of domestic violence and violence against women” (P. 37) and to hindering victims to seeking justice. It points out that it is the responsibility of the state to provide access to court proceedings. 

Consequently, the Convention requires the prohibition mandatory alternative dispute resolution processes, including mediation and conciliation in relation to all forms of violence and in civil and criminal and any other areas of law. 

Compensation

Another important component that has to be considered when it comes to mediation or alternative methods of dispute resolutions, is the question of compensation. Compensation has to be awarded to victims in out-of court settlement, and this needs to be given priority. See next section. 

Payment of a fine
Paragraph 2 of this article prevents unwanted consequences of legal measures like payment of fine by the perpetrator, on the victim.  Most of the time the perpetrators of the offences covered by the convention are members of the family of the victim. In consequences, the payment of a find will most likely have a negative consequence on victims and their children, especially if they ar financially dependent on the perpetrator.  The article therefore requires parties to ensure that any fine that a perpetrator is ordered to pay shall not indirectly lead to financial hardship on the part of the victim. 
In implementing this article, it has also to be taken into account, that victims have the right to compensation (Article 30), including financial compensation. In order to restore the feeling of justice and build trust in the justice system, it is very important that victims are supported in accessing and realising their right to compensation.  

The payment of compensation to victims should be prioritised before the payment of fines.    

3. Current situation  in the field 

The UN Women Knowledge Virtual Center to end violence against women and girls, states that: 

“Mediation can be extremely problematic and indeed dangerous in cases of violence against women, especially in cases of domestic violence. Cases of violence against women involve unequal power relationships between the parties, based on acts of assault, violent intimidation, and/or controlling, abusive, or humiliating behaviour. Mediation assumes that parties approach the process with equal resources and power – which is often not the case in these situations.” 

Professional in the field are often divided concerning the use of mediation and alternative dispute resolution processes in cases of violence against women and domestic violence in criminal law. 

While professional in the area of restorative justice rather favor such measures, specialized victims support services tend to be against mediation and alternative dispute settlements in cases of violence against women and domestic violence. However, there are also new developments aiming at developing measures which are able to fulfill both requirements, the empowerment and protection of victims and alternative measures aiming at rehabilitation for perpetrators (see also next paragraph).  

A key principle for using alternative measures is that the victim’s rights and needs are taken into account in all procedures.  Article 48 provides the ground by saying that such measures cannot be mandatory; this implies victims need to be consulted and need to give their consent.

The same principle of victim centeredness needs to be applied when it comes to mediation in the area of family law and victims should never be obliged to participate in mediation. Judges in family courts also need to be aware of their power when suggesting mediation, because victims might not be able to refuse it, even if they do not feel safe with it, in order not to exacerbate the judge, who’s decision they are dependent on. Thus it has to be made very clear to the victim, that mediation is voluntary and that no negative consequences will occur if she does not participate.

Also the questions of costs for mediation are a concern, and victims should never have to pay for mediation with the perpetrator. 

Another concern regarding mediation in legal proceedings is, that legal systems are often contradictory. While in criminal law it is more and more acknowledged, that victims have the right not to meet the perpetrator in court and not to testify in front of him (see also Article 56 – Measures of protection, para g, avoidance of contact), the situation is often very different in civil law. Here the trend has been, over the past decades, to promote mediation and out of court settlements, methods which require parties to come together and to negotiate solutions. These can be effective measures;  however, when it comes to violence against women or domestic violence, they can do harm to victims, as pointed out.

It is not rare, that victims are confronted with contradictory methods in one case: while they have the right not to meet the perpetrator in the criminal trial, they have to sit down with him and talk when it comes to custody, visitation rights or a divorce. This can happen in the same week, it is very confusing and can be dangerous for victims. 

It is very important, that professionals in criminal and civil law work together closely in the area of violence against women and domestic violence in order to avoid such contradictions and potentially dangerous situations. 

A good practice example might be Austria, where victim have the right not to meet the perpetrator in person in the civil court proceedings, if there is or has been a criminal case going on. Another good practice example is Spain, where special courts have been set up in the area of gender-based violence which deal with criminal and civil matters, provide a holistic approach to the prevention of crime and the protection of victim’s needs and rights, including their economic and labor rights. 

Different forms of alternative resolutions and sentencing

When implementing article 48, it should also be taken into account, that mediation and alternative dispute resolutions are not the only forms of alternative sentencing: In Austria for instance, the criminal procedure law, under certain circumstances provides four possibilities of alternative resolutions:  fine, community work, mediation and probation time (2 years) in combination with rehabilitation measures for perpetrators, such as a probation officer, the obligation to attend an anti-violence training or protective measures for victims.
 Specialist support services for victims of violence regard the latter (probation time in combination with rehabilitation and protective measures )  as the most suitable form, given the violent act has not been severe or repeat. 

Criminal justice systems need to provide not only repressive measures, but also measures for prevention and rehabilitation of perpetrators. Prison sentences are sometimes necessary, but prisons alone hardly make perpetrators less violent, on the contrary. 

Sanctioning acts of violence against women and domestic violence is an important measure for prevention and there is a concerning problem with widespread impunity for acts of violence against women and domestic violence in Europe, which needs to be addressed.
 However, criminal justice systems also need to provide alternatives to convention sanctions such as rehabilitation measures helping perpetrators to change their behaviour, not instead but in combination with sanctions. 

 A modern criminal justice system needs to have different measures available  to decide, based on the whereabouts of the crime, the context and the situation of the victim(s), which measures  are best suited to sanction violent acts, to prevent further violence and to protect victims and address their rights and needs.  

Victim centered approach

Victims need to be consulted and integrated in decisions concerning mediation and alternative dispute resolutions or other alternative measures. This principle of a victim centered approach is an integral part of the Convention (see for instance Article 7 para 2: All policies need to “place the rights of the victim at the centre of all measures”). 

Good practice example(s)

Good practice example Spain - Prohibition of Mediation 

In the Organic Act 1/2004 of 28 December 2014 on Integrated Protection Measures against Gender Violence of Spain the article 44 § 5 prohibit the use of the mediation in case of Violence against women.  

Good practice example Austria – Victim-offender mediation requires the consent of the victim
In Austria, any victim-offender mediation in criminal law cases can only be carried out with the consent of the victim (§ 204.2 of the Criminal Procedure Law).  Special procedures have been developed in penal victim-offender mediation to protect victims and to empower them: The victim has the right to be accompanied by an advocate from a specialist women’s support service (Intervention Centre), she does not need to meet the perpetrator in person and other specific methods. 

At present the victim-offender mediation is the only form of out of court settlements,  that requires the consent of the victim. The other forms (fine, community work,  probation and orders)  do not formally require the consent of the victim. Specialist victim’s support services have demanded  to introduce the consent of the victim in all forms of out of court settlement, in order to comply with the principle in the Austrian procedure law Article 10, to always take the rights and interests of the victim into account and with Article 48 of the Istanbul Convention. A reform of the Austrian penal code is currently on the way and victims support services have brought in this suggestion. 

Despite important improvements in victim-offender mediation in the area of violence against women and domestic  violence, experts from specialist women’s support services are still of the opinion, that the possibility of probation in combination with rehabilitation and protective  measures are better suited and more effective measures because the run over a longer period of time and include work with the perpetrator and protection of victims. 

Victim-protection centered approaches in work with perpetrators 

The Austrian probation service and the specialist women’s support services have developed close cooperation in the last years and have introduced the principle of victim-protection centered work with perpetrators in all cases of violence against women and domestic violence. A protocol has been developed to institutionalize the cooperation. This is a major step forward in providing coordinated legal measures.

However, in the field of victim-offender mediation (which is carried out by the probation service), the two agencies do not agree.  

Good practice example published on the UN Women Virtual Knowledge Center –Guidelines for the use of mediation in cases of violence against women 
In the UN Women Virtual Knowledge Center to End Violence against Women and Girls, experts strictly recommend the following guidelines if mediation is used in cases of violence against women:

· All those involved in facilitating mediation should be trained in the dynamics of violence against women, particularly domestic violence. Training should include the strong message that even after training, mediators likely will not be able to recognize all cases of domestic violence or equalize power imbalances once mediation has started.

· Mediation programmes, whether in the formal or informal sector, should include a screening process to identify and refer cases that are inappropriate for mediation. 

· Women should always be allowed to opt out of mediation processes, and should be provided with resources to support them in doing so.
· Parties in mediation should be encouraged to have supportive persons accompany them to sessions and seek outside legal counsel.

· Parties in mediation should be given the option of shuttle mediation, where they do not have to be physically present in the same space during the process. 
The principles above should be kept in mind anytime mediation is used.  

Sources: The Advocates for Human Rights. 2010. StopVAW - Mediation; United Nations. 2009. UN Handbook for Legislation on Violence Against Women; Amnesty International. 2008. Women’s Struggle for Justice and Safety in the Family; Ellsberg. 2001. Towards an Integrated Model of Care for Family Violence in Central America.

Article 55: Ex parte and ex officio proceedings 

1. Text of the article
Article 55 – ex parte and ex officio proceedings
1. Parties shall ensure that investigations into or prosecution of offences established in accordance with Articles 35, 36, 37, 38 and 39 of this Convention shall not be wholly dependant upon a report or complaint filed by a victim if the offense was committed in whole or in part on its territory and that the proceedings may continue even if the victim withdraws her or his statement or complaint. 

2. Parties shall take the necessary legislative or other measures to ensure, in accordance with the conditions provided for by their internal law, the possibility for governmental and non-governmental organisations and domestic violence counsellors to assist and/or support victims at their request, during investigations and judicial proceedings concerning the offences established in accordance with this Convention.

2. Aim(s) of the article and considerations for implementation 

The aim of this article is to enable criminal investigations and proceedings to be carried out without placing the onus of initiating such proceedings and securing convictions on the victim.
First of all the Parties have the obligation to ensure that investigations into a number of categories of offences shall not be “wholly dependant” upon the report or complaint filed by a victim and that any proceedings underway may continue even after the victim has withdrawn her or his statement or complaint. The investigations or prosecution of the offences listed in this article is the responsibility of the state and its authorities. In particular the acts resulting in severe bodily harm and deprivation of life must be addressed promptly and directly by competent authorities. Due to the under-reported of the VAW the law enforcement authorities should investigate in a proactive way in order to gather evidence such as substantial evidence, testimonies of witnesses, medical expertise, etc., in order to make sure that the proceedings may be carried out even if the victim withdraws her or his statement or complaint at least with regard to serious offences, such as physical violence resulting in death or bodily harm.
In order to encourage the victims to start criminal proceedings the paragraph 2 ensure the possibility of assistance and support of the victim by victim organisations, specifically trained domestic violence counsellors or other types of support/advocacy services. The type of service which this paragraph refers to is not of a legal, but a practical/psychological nature. It includes psychologically/emotionally preparing victims to endure testifying in front of the accused, accompanying victims to court and/or assisting them in any other practical and emotional way
3. Current situation in the field  

Only in 19 Member states of the Council of Europe, the prosecution of rape is an obligation of the public prosecutor ex officio and in five countries victim complaint or even private prosecution for violence within the family in needed. This situation is worst in Ukraine and Latvia where the prosecutor is generally unable to initiate proceedings ex officio. 

The situation that the prosecutor is generally unable to initiate proceeding even in serious cases, exists in eight member states for violence in family and five for sexual violence; this means that  in many cases prosecution may indeed be wholly dependent on the victim. 

According to the Council of Europe report 2014, several states announced that legal changes are undertaken to facilitate ex-officio prosecution.

4. Good practice example(s)
Good practice example Austria – Ex officio prosecution 

In Austria ex officio prosecution is proceed in cases regarding all forms of violence, however the level of injury
. This provision is in the Austrian Criminal code of procedure in the sections 34, 36 and 84

Good practice examples - Ex-officio eviction orders
In Austria, Germany, Czech Republic, Netherlands and Slovenia police can issue ex-officio eviction order to expel a person who endangers the life, the health or freedom of another person from shared of welling for 10 days.

Article 57: Legal aid

1. Text of the article
Article 57 – legal aid

Parties shall provide the right to legal assistance and to free legal aid for victims under the conditions provided by their internal law. 
2. Aim(s) of the article and considerations for implementation 

This article aims to ensure an equal access to justice for all the victims of Violence again Women. Judicial and administrative are often highly expensive which can be an obstacle for victims to access justice. Moreover, due often to the complexity of the judicial and administrative procedures the victims need legal aid to complete them. For this reason, the Convention obliged the parties to provide for the right to legal assistance and to free legal aid for victims. This legal aid can be provided under the conditions provided by their internal law. In addition to this provision, Parties must take account of Article 6 European Court of Human Right and the interpretation of the Court of it. 

3. Current situation in the field  

In Recommendation 23 the Committee of Ministers of the Council of Europe demonstrates that it wants all to ensure the access to legal assistance to all victims of violence against women and domestic violence. The  document  foresees to ensure that victims receive immediate and comprehensive assistance without discrimination
. 

In 6 Countries of the European Union (Austria, Belgium, Denmark, Hungary, Italy, Lithuania) free legal advice is provided to all victims of violence as a fundamental right. 

4. Good practice example(s)

Good practice example Austria - Court Assistance for Victims of Violence in the Criminal and Civil Proceedings
In Austria all victims of violence have the right to so psycho-social and legal aid in criminal and civil procedures (Criminal procedure act/Strafprozessordnung § 66, and Civil procedure act/Zivilprozessordnung § 73.B). This provisions ensure that victims of violence receive psychosocial and legal assistance free of charge during judicial proceedings. Victim’s protection organisations (Intervention Centres) provide such services to victims in all provinces in an bureaucratic way – victims do not have to apply for it, it is enough that they state that they want the support. 

The service is funded by the Ministry of Justice and carried out by Intervention Centers, which are independent victims support services run by NGOs, representing the rights and needs of victims. 

The legal court assistance consists in legal representation in criminal proceedings by a lawyer. 

Additionally the victim is supported and accompanied by an expert providing psycho-social support.

Psycho-social support free of charge is also granted in civil proceedings  if there is or has beedn a criminal procedure, but not legal representation. However, as a part of legal aid, a lawyer may be provided upon application.

Good practice example Spain - Organic Law on Gender-based Violence 

The Organic Act 1/2004 of 28 December 2014 on Integrated Protection Measures against Gender Violence, states in article 20 that the victims of gender based-violence have the rights to be defended and represented free of charge by a lawyer or court representative in all administrative processes and proceedings that are connected directly or indirectly with the violence.
 

This provision is the direct implementation of the article 119 of the Spanish Constitution which guarantees legal assistence to all persons who can demonstrate insufficient financial means. Free legal assistance covers among others: free advice and guidance prior to the start of the proceedings, free defence and representation by a lawyer and court lawyer during the legal proceedings and free assistance from experts during the proceedings.
 
In addition, the Act on Legal Aid from 2013 provides  the right to free legal aid and its immediate provision  to victims of gender- based violence regardless  of the existence of sufficient resources to litigate.

Good practice example Netherlands - Free legal aid
The Dutch system provides legal aid to people with a low-income (on payment of a proportionate own contribution) and legal aid free of charge for victims of severe crimes of (sexual) violence. 

Since 1 April 2006, victims of severe (sexual) violence can apply for free legal aid through a specialized lawyer, regardless their financial capacity. This 

aid is available for criminal and civil proceedings.
 

Article 59: Residence Status

1. Text of the articles:

Article 59 – Residence Status

1. Parties shall take the necessary legislative or other measures to ensure that victims whose residence status depends on that the spouse or partner as recognised by internal lay in the event of the dissolution of the marriage or the relationship are granted in the event of particularly difficult circumstances upon application an autonomous residence permit irrespective of the duration of the marriage or the relationship. The conditions relating to the granting and duration of the autonomous residence permit are established by internal law. 

2. Parties shall take the necessary legislative or other measures to ensure that victims may obtain the suspension of expulsion proceeding initiated in relation to a residence status dependent on that of the spouse or partner as recognised by internal law to enable them to apply for an autonomous residence permit.

3. Parties shall issue a renewable residence permit to victims in one of the two following situations or in both:

a) Where the competent authority considers that their stay is necessary owing their personal situation;

b) Where the competent authority considers that their stay is necessary for the purpose of their co-operation with the competent authorities in investigation or criminal proceedings

4. Parties shall take the necessary legislative or other measures to ensure that victims of forced marriage brought into another country for purpose of the marriage and who as a result have lost their residence status in the country where they habitually reside may regain this status. 

2.   Aim(s) of the article and considerations for implementation 

The threat of deportation or loss of the residence status is often use by perpetrators to prevent victims of violence against women and domestic violence from seeking help or from separating from the perpetrator. In the majority of the States of the Council of Europe the spouses or partners need to remain married or in relationship for a certain period (often between 1 and 3 years) to access to an autonomous residence status. In consequences, many victims have to endure the violence for a long period of time. In no case the risk of losing their residence status should be reason for the victims to stay in an abusive marriage or relationship.

Access to an autonomous residence permit

The article encourages parties to the convention to take the necessary legislative or other measures to ensure that migrant victims whose residence status is linked to the marriage or the relationship can access an autonomous residence permit of a limited validity in case of the dissolution of the marriage or the relationship.  Being victim of forms of violence should be considered as a particularly difficult circumstance and should lead to the granting of an autonomous residence permit. The internal law should organized the conditions of granting and the durations of this permit and also the evidence needed to prove the violence. Such prove can be police records, a court conviction, a barring or protection order, medical evidence, or a divorce. The permit should be granted  independently from the duration of the marriage or relationship. This is particularly important in cases of forced marriages. 
Coverage of the article

The articles applies to spouses or partners as recognised by internal law. Several Council of Europe member states grant residence permits also to partners,  so they need also to be cover by this article 

Repatriation of the spouse or partner
The second paragraph of the article refers to cases where victims have joined their spouses or partners under a family reunification and are facing expulsion proceedings. An expulsion would de facto be a denial of protection and paragraph 2 requires parties to take appropriate measures to ensure that victims have the possibility to obtain the suspension of expulsion proceedings and to apply for a residence status on humanitarian grounds. 

Renewable residence permit

Paragraph 3 requires the parties to the Convention to provide victims of violence with renewable residence permits under the conditions established by internal law. This paragraph covers two situations:

The first one is when the victim’s personal circumstances make the expulsion of the territory unreasonable. Whether the victim meets this requirement is to be decided on account of factors such as the victim’s safety, state of health, family situation, or the situation in their country of origin among others. 

The second situation is when the co-operation and testimony of the victim is needed in the investigation and the criminal proceedings against her perpetrator. In this case a residence permit may be granted to the victim. The duration of this permit have to be decided by the parties. Moreover, parties to the convention have the obligation to provide renewable permits. 
Forced marriage

The Paragraph 4 concerns a victim of forced marriage in possession of a residence permit for a party to the convention and who is brought into another country resulting in a loss of residence status in the provenance country. In the majorities of Council of Europe member states, a residence permit becomes invalid if the holder leaves the country for more than certain time (stipulated by the internal law). The article obliges parties to the Convention to grant victims of forced marriage them for the possibility to regain their residence status, especially in case of dissolution or annulment of the marriage. 
3.  Current situation in the field  

There is little information on the current situation regarding independent residence permits for victim of violence against women and domestic violence in Europe. Research is urgently needed to better understand the situation, to learn from experiences and to provide parties to the Convention with concrete recommendations regarding the implementation of this important article. 
4.  Good practice example(s)

Good practice example Ireland - Policy and guidelines to protect migrant women victims of violence 
In August 2012, the Irish Naturalisation and Immigration services (INIS) published a policy providing an independent residence permit for migrant victims of domestic violence, who would otherwise be dependent on their abuser to renew their permit. INIS also published guidelines
 to help the victims of domestic violence whose relationship has ended, to obtain an independent residence status. 

INIS ask the applicant to prove that she is victim of domestic violence through for example a protection Order, Safety Order or Barring Order from the Courts, Medical reports indicating injuries, a police report of incidents of domestic violence etc.  
Good practice example Belgium – Independent residence status for victims of violence 
In Belgium, in 2006 and 2007 new provisions have been introduced in the immigration law to allow a migrant women victim of domestic violence not to lose her residence status when  leaving her abusive partner. This applies under the condition that the women prove that she is victim of domestic violence
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